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THE BLUE RIBBON GROUP AND

DEFENDER SYSTEM TODAY?

by Ernie Lewis, Public Advocate
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The Kentucky Blue Ribbon Group on Improving Indigent
Defensein the 21% Centuryissued itsFinal Report on June 1,
1999. That Final Report, and its 12 recommendations, has
been highly influential in the public policy arena. In June of
1999, the Kentucky Criminal Justice Council endorsed 11 of
the 12 recommendations. Even the 12" recommendation,
which contained the $11.7 million figure needed by the Ken-
tucky indigent defense system, was not defeated; rather, the
KCJC took the position that it should not be either endorsing
or rejecting aspecific budget proposal. The endorsement of
the Kentucky Criminal Justice Council was communicated to
Governor Paul Patton by Secretary of the Justice Cabinet,
Judge Robert Stephens, by letter. In August of 1999, Judge
Stephens, several members of the Blue Ribbon Group, and |
met with Governor Patton, Secretary of the Governor’ s Cabi-
net, Crit Luallen, and Budget Director James Ramsey, and
presented the Blue Ribbon Group recommendations. Later,
the Governor expressed support for those recommendations,
and included $10 million in his biennial budget to fund par-
tially those recommendations. The 2000 General Assembly
concurred with the Governor’ sbudget recommendation. As
aresult, the budget for the Department of Public Advocacy
was increased by $4 million in FY 00, and $6 millionin FY 01.
$5.7 million remains unfunded to complete the Blue Ribbon
Group recommendations.

June 2001 is an appropriate time to take stock of the Blue
Ribbon Group Final Report, to see what the added funding
has accomplished, and to see what unfinished business re-
mains. | have taken stock via a very simple method: the
report card. Whilethegrading systemishighly subjective, it
has provided amethod for taking asimplelook at what we' ve
been able to accomplish since the 2000 Session of the Gen-
eral Assembly.

Recommendation No. 1. Indigent Defense is a Necessary
Function of Government, and an Essential and Co-Equal Part-
ner inthe Criminal Justice System. | havegiven Kentucky
aB onthisrecommendation. Thisisone of theleast measur-
able of the recommendations. However, | believe that the
Blue Ribbon Group Report has increased the stature of the
Department of Public Advocacy among the Kentucky crimi-
nal justice system. DPA isactively involved in the Kentucky
Criminal Justice Council. | chair one of the committeesof the
Council. DPA has presented its positions on a variety of
topicsbeforethe Juvenile Justice Committee, the Corrections/

mittee this year. Our positions

Ernie Lewis, Public Advocate

are considered seriously. The

Chief Justice, the Executive Director of the KCJC, the
Governor's General Counsel accompanied me, my Deputy,
and the Director of the Louisville Public Defender’ s Officeto
last summer’s Indigent Defense Symposium sponsored by
the Attorney General and the US Department of Justice. Ed
M onahan and Dan Goyette serve on the Ethics Committee of
the KBA. Many of our local attorneys serve on avariety of
boards. The goal of the BRG was to have indigent defense
recognized asavital, co-equal partner in the criminal justice
system. DPA iswell onitsway to achievingthisgoal. Unfin-
ished business: Defenders must continueto beinvolved in
thelocal and statewide criminal justice system.

Recommendation No. 2. The Kentucky Public Defender
System Cannot Play itsNecessary Rolefor Courts, Clients,
and the Public in this Criminal Justice System Without
Significant Increasein Funding. Kentucky hasearned aB+
for the $10 million it has pumped into indigent defense during
the FY01-02 biennial budget. This has had a significant im-
pact on two benchmarks that were considered seriously by
the Blue Ribbon Group. InFY 98, per-capitafundingin Ken-
tucky wasat $4.90. That per-capitafundinglevel ispresently
at $6.60. Thegoal set by the Blue Ribbon Group wasa most
$8 per-capita. In 1998, “Kentucky ranked last in cost-per-
case out of the twelve states for which we obtained FY 1998
information.” The cost-per-casein FY98was$187. InFY 01,
if caseload remains steady, it will haverisen to $260 per case.
It was $216 per casein FY 00, thelast year for which DPA had
complete caseload data. The Blue Ribbon Group goal was
$300 per case. Yet, Kentucky continues to fund indigent
defense at only 3% of the criminal justice dollar, compared to
7% for prosecution, 21% for the judiciary, 4% for criminal
justice training, 14% for juvenile justice, and 14% for the
state police. Unfinished business: $5.7 million needsto be
added to the General Fund appropriation level.

Recommendation No. 3. The Full-Time System Should be
Completed. Kentucky gets an A- on this recommendation.
When | started as Public Advocatein 1996, 47 countieswere
covered by afull-timeoffice; in 2000, 82 countieswere served
by afull-timeoffice. The2000 General Assembly put enough
money into the General Fund to expand the full-time system
to an additional 27 counties. Today, 104 counties are cov-
ered by afull-time office. In FY02, the Bullitt County Office

Community-Based Sanctions Committee, and the Capital Com-

will open, and theMurray Officewill expand, picking up Graves
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County and allowing the Paducah Office to pick up the four
river countiesof Ballard, Carlisle, Fulton, and Hickman Coun-
ties. By the end of FY 02, 109 counties will be in a full-time
office. Unfinished business: 11 countiesto be covered by a
full-time office.

Recommendation No. 4. Higher Salaries Should Be Paid to
Defender sand Prosecutors; Salary Parity isthe Goal. Ken-
tucky has raised public defender salaries significantly since
2000. Starting salaries of $23,388 wereraised to $28,485. Ex-
perienced attorneys received an 8% increase in addition to
their 5% annual increment. In FY 02, starting salaries for de-
fenderswill beraised to $33,425.04. Experienced attorneys
received 9.6% increase in addition to their 5% annual incre-
ment in FY02. Salary parity has been achieved between de-
fenders and the Attorney General’s Office and other attor-
neysin state government. However, starting salariesfor at-
torneysin the Prosecutor’s Advisory Council (PAC) remain
higher than starting salaries for state government lawyers.
The starting salary for FY 02 for PAC lawyerswill be $35,000.
Unfinished business. Salary parity with attorneysin PAC.

Recommendation No. 5. L oan For giveness Programs Should
BeMadeAvailableto Prosecutor sand Defender s. Kentucky
getsaD-. A hill introducedinthe2000 General Assembly did
not move far in the process. Defenders continue to carry
large student loans coming out of law school. Recruiting
continues to be hindered by the absence of aloan forgive-
ness program. Higher salaries have been helpful; however,
many recruits have told us that high student loans are forc-
ing themto hire on with aprivate law firm which paysamuch
higher starting salary rather than with DPA because they
simply cannot afford the student loan payment. DPA will
work with prosecutorsinthe 2002 General Assembly totry to
makeloan forgivenessareality. Unfinished business: Loan
forgivenessfor both prosecutorsand defenders.

Recommendation No. 6. Full-Time Trial Staff Should Be
Increased to Bring Caseloads Per Attorney Closer to the
National Standards. The Figure Should Be No More Than
350in Rural Areasand 450in Urban Areas. 35 new lawyers
were requested by the Blue Ribbon Group Report. Only 10
were funded by the 2000 General Assembly, and those were
funded to begin in April of FYO1. Thus, no relief from high
caseloads has yet occurred. Fortunately, caseloads have
declined slightly along with the crimerate, and thusthe aver-
age caseload-per-attorney in Kentucky in FY 00 dipped to
428 per lawyer per year in FY 00 from 475in FY99. Caseloads
remain far too high in some places. As of January 2001,
caseloads for FY 01 were projected to be at 581 per-attorney
in Columbia, 513 in Hazard, and 665 in Henderson. Thus,
Kentucky getsaC-. Unfinished business: 25mor e caseload
lawyer sare needed even if caseloadsdo not risein the near
future.

Recommendation No. 7. TheDepartment of Public Advocacy
and the Court of Justice Must Increasetheir Effortsto Col-
lect Reasonable Feesfrom Public Defender Clients, I nclud-
ing Considering the use of Private Collection Organiza-

tions. ThegradeisaC+. The Blue Ribbon Group found in

1999 that “[t]he Department of Public Advocacy is Effective
in Indigent Defense Cost Recovery Compared to Other
States.” (Finding #3). The Department of Public Advocacy
has continued to contact judges and clerks on a quarterly

basis, providing information regarding the collection of the
DUI feg, the Administrative Fee, and Recoupment. The DUI

feeincreased in 2000 to $62.50 per DUI conviction from $50.
However, revenue overall has remained steady, and recoup-
ment has declined. DPA hasbeeninvolved in apilot project
with a collections law firm in Jefferson County; results from
this pilot are uncertain. Unfinished business. Completethe
pilot project to deter mineif collectionscan improvetherev-

enuepicture.

Recommendation No. 8. Prosecutor and Defender I ncreases
Should be Considered when a Judicial Position is Added.
Kentucky getsaD-. Thisrecommendation was written into
the 2000 budget document. However, it wastaken out during
theprocess. New judicial positionswere added into the 2000
budget, but no new defender positions resulted. In onein-
stance, additional monieswere provided from the Necessary
Governmental Expense Account when a2 District ridgewas
added. New prosecutor positionsaretypically granted when
judicial positionsareadded. Unfinished business:. thisrec-
ommendation should bereconsidered by policy-makers.

Recommendation No. 9. It isI mportant that Public Defender
Counsdl be Available to Children in Juvenile Court Pro-
ceedings. Thegrade of B isawarded here. Thisrecommen-
dation likewise suffers from the difficulty of objective mea-
surement. The Children’s Law Center noted in their 1996
Report that juvenile representation in Kentucky was poor.
The Department of Public Advocacy hassinceadded signifi-
cant educational opportunities for juvenile defenders. The
growth of the full-time system likewise was intended partly
to address the quality issue in juvenile representation. Itis
believed that this likewise has helped address the unrepre-
sented juvenile problem where children are landing in treat-
ment centers without ever having been advised by counsel.
Anecdotally the problem remains. The 2000 General Assem-
bly considered a hill that would have required all juveniles
accused of afelony or asex offense to consult with counsel
prior to waiving counsel. Completion of the Full-time system
will also assist in reaching this goal by having a system in
place to provide full-time attorneysin juvenile court. Unfin-
ished business. Passa bill that would addressthe problem
of unrepresented children.

Recommendation No. 10. It is Imperative that Kentucky
Reasonably Fund Indigent Capital Defenseboth at the Trial

and Post-Trial Levels. Kentucky getsaC-. TheBlue Ribbon
Group funding recommendation included $1.6 million being
added to capital defense. Only 1 capital trial lawyer was
funded out of the $10 million biennial budget addition. The
regionalization of capital trial defense remains unfunded but
definitely needed. Tria offices continue to suffer when a

Continued on page 4
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Continued from page 3

capital case must be handled but no additional funding is
available to handle that case. Unfinished business. Com-
plete funding of capital defense including funding for re-
gional capital trial teams.

Recommendation No. 11. Public Defender ServicesareCon-
stitutionally Mandated while Resources are Scarce. It is
Important for all Eligible Persons who want to be Repre-
sented by a Lawyer, but only those who are Eligible, to be
Appointed a Public Defender. The Court of Justice, and
Especially AOC and DPA areEncouraged toWork Cooper a-
tivelytoEnsureAppropriate Public Defender Appointments.
The grade of B- isgiven here. DPA haswritten anew policy
ondefender dligibility. DPA and AOC arecreating aworkgroup
toaddresstheissueof eligibility for public defenders. Unfin-
ished business: DPA and AOC need to work together to
achieve thisrecommendation.

Recommendation No. 12. The$11.7 Million Additional Fund-
ing for Each of the2 Years|sReasonable and Necessary to
Meet DPA’s Documented Funding Needs as Described in
PD21. *See Appendix C. Appendix C was part of the Blue
Ribbon Group Final Report andisreprinted for convenience.
Kentucky gets a B- for including $10 million new General
Fund dollarsin the budget for indigent defense, including $6
millionin FY 02. $5.7 remainsto be added to the General Fund
to achieve the recommendation of the Blue Ribbon Group.
Further, the economic downturn caused $447,000 to betaken
out of DPA’s FY 01 budget. Higher budget reduction levels
are expected for FY02. Unfinished business: $5.7 million
needsto beadded to the General Fund for the Department of
Public Advocacy to achieve the goal envisioned by the Blue
Ribbon Group.

The following table is alist of money required to complete
the recommendations of the Blue Ribbon Group in 1999.

Appendix C
Blue Ribbon Group Funding Recommendationg/I nitiatives Summary 2000-2002 Biennium
Initiative Es. FY 01 Es. FY 02 E<. Biennial
Cost Cost Cost
Revenue Fund Deficit $400,000 $400,000 $800,000
Juvenile Enhancement/Completion
of Full-Time System :
- Expandon of full-time sysem to dl  counties $1,285,800 $1,218,900 $2,504,700
- Casdload reduction $1,902,000 $1,838,800 $3,740,800
- Infrastructure expansion $512,600 $494,600 $1,007,200
- Appellate Branch expansion $307,200 $288,800 $596,000
éﬁjﬁ&%ﬁ%@%ﬁﬁf&fﬁg calOt | $594,600 $294,600 $589,200
- Additional Field Office support staff $923,800 $855,600 $1,779,400
- Additiond Investigator staff $102,300 $82,100 $184,400
- Law clerks $50,000 $50,000 $100,000
Fundamental Fairness for
Public Defender Salaries:

- 30% sdary increase $3,247,900 $3,345,300 $6,593,200
- Loan forgiveness program $150,000 $150,000 $300,000
Adequate Funding for Capital Defense $1,712,300 $1,619,000 $3,331,300
Insured Access to Courts for Adults and Juveniles $447,200 $422,500 $869,700
Equipment Replacement Cycle $394,650 $316,489 $711,139
TOTALS $11,730,350 $11,376,689 $23,107,039

Kentucky Department of Public Advocacy L egislative Update (August 2001)

Page 4



Funding for Kentucky Defenders, Prosecutors,
and Criminal Justice System, FY (02

For the Fiscal Y ear 2002 (July 1, 2001 - June 30, 2002), criminal justice expendituresin Kentucky are $956 million, whichis
5.67% of monies spent by the Commonwealth. Thisis up from FY 2000 when there was $830 million or 5.43%. Final
Budget Memorandum (www. Lrc.state.ky.us’/home/agency.); (http://162.114.4.13/budget/final/vol.1 pg.26) Appropriations
for al of state government in FY 02 is sixteen and three-quarter billion dollars. The FY 02 criminal justice appropriations
prior to any budget reductions of $955,980,800 were divided asfollows:

Corrections

Judiciary

State Police

Juvenile

Prosecution

Criminal Justice Training
DPA

Justice Administration
Total

334,321,900 34.97%
202,532,500 21.19%
133,052,600 13.92%
130,430,000 13.64%
69,972,900 7.32%
34,552,500 3.61%
28,747,500 3.01%
22,370,900 2.34%
955,980,800 100%

A graph indicating these percentages of expenditure for each Kentucky criminal justice programis:

State Police
13.92%

Justice Administration
2.34%

Juvenile
13.64%

Criminal Justice Training
3.61%

@ Corrections
Judiciary
O DPA

Prosecution
7.32%

DPA
3.01%

O Prosecution

Criminal Justice Training
@ Juvenile

Justice Administration

O State Police

From FY00 to FY 02, funding for Kentucky prosecutors in-
creased $9.9 million from $60 million to $69.9 million. During
this period, the prosecutors’ percentage of the funds allo-
cated to Kentucky criminal justice agencies increased from
7.23%10 7.32%.

FromFY 00to FY 02, funding for Kentucky defenders increased
from $22.4 million to $28.7 million. During this period, defend-
ers’ percentage of the funds allocated to Kentucky Criminal
Justice agenciesincreased from 2.7% to 3.01%.

InFY 02, Correctionshasthe most funding of K entucky crimi-
nal justice agencies with $334 million (or 35%), up from $297
million in FY 00. That meansthat $ .35 of every dollar appro-
priated for Kentucky criminal justice programs goesto Cor-
rections, excluding incarceration of juveniles.

State Police and the Department of Juvenile Justice are each
appropriated nearly $ .14 of every dollar that goesto criminal

Corrections
34.97%

Judiciary
21.19%

justice programs in FY 02. Prosecutors receive $ .07 and de-
fenders receive $ .03 of every dollar appropriated for Ken-
tucky criminal justice programs.

The Department of Public Advocacy’s budget increase of
$6.3 million from FY 00to FY 02 provided defender clientsand
the criminal justice system with a statewide public defender
system significantly more capable of doingitspart of provid-
ing a process that is fair and that provides results that the
public can have confidencein relying on.

While defenders have received much needed new funding,
there is unfinished business to insure this fairness and reli-
ability for thefuturewithin alevel playing field of resources.

L ooking at defender funding and prosecutor fundingin con-
text of funding for the criminal justice system provides per-
spective on remaining defender funding needs.
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K ENTUCKIANS SUPPORT SALARY PARITY

OF DEFENDERS WITH PROSECUTORS
UK Survey Research Center Report Shows

85% Support for Salary Parity

by Ed Monahan

Defender Funding is Changing. Kentucky has paid some of
the poorest salaries among the 50 states to their public de-
fenders for decades. The explanation is that over the years
Kentucky’s defender system has been one of the lowest
funded defender programsin the nation utilizing the two rec-
ognized benchmarks: funding-per-case, and funding-per-
capita. Funding for the Kentucky defender program and sala-
riesfor itsdefendershave changed through the leadership of
Kentucky’s Governor, General Assembly, Public Protection
and Regulation Cabinet, Personnel Cabinet, and The Blue
Ribbon Group on Improving Indigent Defense in the 21%
Century (BRG). Salaries have been increased but there is
more to be doneto achieve the salary parity necessary for a
level playing field.

Public Strongly Supports Salary Parity. An overwhelming
number of people believe that prosecutors and defenders
should receive equal pay. Recently, 85% of those polled in
our Commonwealth said that Kentucky prosecutorsand Ken-
tucky defenders with the same level of experience should
receivethe samelevel of pay for working on the sametype of
cases. The Spring 2000 Kentucky Survey which surveyed
1,070 Kentuckians 18 years of age or older from May 18 —
June 26, 2000 and which was conducted by the University of
Kentucky Survey Research Center, asked thefollowing ques-
tion and had the following answers:

Do you think Kentucky prosecutors and Kentucky public
defender swith the same level of experience should receive
thesamelevd of pay for working on the sametype of cases?

YES. i iiiiiiiiiniinns 906...... 84.7%
NO oo 93....... 8.7%
Do not Know.......... 68....... 6.4%

Refused to Answer ... 3....... 0.3%

Themargin of error of thepoll isapproximately + 3% at the 95
% confidence level. Households were selected using ran-
dom-digit dialing, a procedure giving every residential tele-
phonelinein Kentucky an equal probability of being called.

Reliable ResultsFurthered by L evel Playing Field It makes
sensethat over 8in 10 peoplein Kentucky believe defenders
and prosecutors of the same experience doing comparable
work should be paid the same because alevel playingfieldis
essential for the criminal justice system to do its job with
reliability.

Thecontinued wave of releases of innocent personswrongly
convicted supports the public sentiment for equality of pay.
Kentucky isnot exempt fromwrong convictions. In July 2000,
William Gregory of Louisville becamethefirst convictinKen-

tucky and the 74 inthe United
States and Canada to be re-

Ed Monahan

leased as a result of exonera-
tion by DNA evidence.

The public wants confidencein their criminal justice system.
People want fair process and results that are correct. Equal
pay for defenders and prosecutors contributes to meeting
the public’s demands for an equitable system.

THE BLUE RiBBON GROUP ENDORSES HIGHER SALARIES The
Blue Ribbon Group looked at what defenders were paid in
other states. In 1999, the average entry level salary for public
defendersin the 23 states studied by the BRG’ s consultant,
The Spangenberg Group, was $32,396. In 42% of the com-
parison jurisdictions, public defenderswith five years of ex-
perience average over $50,000 per year. In50% of thejuris-
dictions, they earn over $60,000. In only one state, Kansas,
do they earn lessthan the $38,012 paid in Kentucky. In view
of these clear facts, the BRG made the following Finding and
Recommendation on salaries:

Finding No. 6: The Department of Public Advocacy Ranks
At, or Near, the Bottom of Public Defender Salaries Nation-
widefor Attorneysat All Experience Levels.

Recommendation No. 4: Higher Salaries Should Be Paid to
Defenders and Prosecutors; Salary Parity isthe Goal.

Defender Salaries Substantially Increased. Responding to
the Governor’s endorsement of the BRG Recommendation
onsalaries, the 2000 budget of the Kentucky General Assem-
bly provided substantial increases for public defender sala-
ries across Kentucky. That budget includes $1.2 million for
thefirst year and $2.6 million for the second year of the bien-
niumtoimprovethe salaries of public defenders statewide at
theentry level and throughout the higher classes. Theorigi-
nal budget request based upon the salary recommendation
of the Blue Ribbon Group was for a 30% increase in the
salary of each defender. DPA requested 15% increase each
year of the biennium. The press widely reported that the
Genera Assembly funded 15% salary raises. Unfortunately
that is not the case.

DPA hasworked with the Governor’ s Office of Policy & Man-
agement (GOPM) and the Personnel Cabinet to determine
how much the salary raises will be for defendersin view of
the money provided. The starting salary for a public de-
fender was increased from $23,388 to $28,485.60 during the
first year of the biennium, July 1, 2000 to June 30, 2001 and is
$33,425.04 during the second year of the biennium, July 1,
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2001 to June 30, 2002. Thisalows DPA to pay more reason-
ableentry level salaries. It assistsin therecruiting and reten-
tion of new lawyers. All other defenders received an 8% in-
creasein salary inthefirst year of the biennium and 9.6% in
the second year of the biennium. This reduces turnover of
senior, experienced staff who handle the capital and complex
cases across the state.

Prosecutors Start at $4,000 More. With these significant
advances, thereisnevertheless still awaysto go for defend-
erstoreach alevel playing field with prosecutors. The Blue
Ribbon Group’ sRecommendation No.4 that “ Salary Parity is
the Goal” has not yet been achieved. Full-time Assistant
Commonwealth Attorneys funded by the Unified
Prosecutorial System had starting salaries of $32,500 during
the first year of the biennium, July 1, 2000 to June 30, 2001.
During the second year of the biennium, July 1, 2001 to June
30, 2002, full-time Assistant Commonweal th Attorneys’ start-
ing salaries are $35,000, which is $1,575 more than defender
starting salaries. Part-time Assistant Commonwealth Attor-
neys salaries are $22,500. Full-time Commonwealth Attor-
neys earn $87,580 per year up from $84,722.68 the previous
year. Part-time Commonwealth Attorneysearn $52,548 up from
$50,833.61. County Attorneys, who are all part-time, have
starting salaries of $52,548.

DPA Losing Attorneys to Prosecutors. Across Kentucky,
the Department of Public Advocacy continues to lose sig-
nificant numbersof itsattorney staff to prosecutorswho pay
them morefor working onthe sametypeof cases. Whenthis
is combined with those DPA loses to more lucrative private
practice, the effect on DPA issubstantial. The Department is

not only at a recruiting disadvantage because of the salary
disparity but itisalso losing staff it hasinvested substantial
training in to prosecutors who pay them ahigher salary.

A few examples illustrate the problem. A new attorney left
DPA’s Bowling Green office to work for the Warren County
Attorney’ s Office at ahigher salary in 2000. In March 1999 a
Paintsville full-time public defender left DPA after only 3
monthsto become an A ssistant Commonwealth Attorney in
Somerset at a $4,000 increase in salary. Within a three year
period, the Paducah public defender office saw five of its
attorneysleave with 3 of them going to become prosecutors
with a$10,000 raisefor two of themand a$12,000 raisefor the
third. Anattorney inthe DPA Morehead officeleft February
2001 to becomeapart-time Assistant County Attorney witha
salary of $10,000 morethan hewasmaking at DPA. Asapart-
time prosecutor, he also can do civil practice. An attorney
from DPA’ s Elizebethtown office left in 2000 for more money
as a prosecutor. The Kenton County public defender office
has lost two attorneys since 200 to more lucrative private
practice and one to the Commonwealth Attorney’s Office.
The Stanford public defender office lost an attorney to the
Rockcastle County Attorney’ s staff.

“Adequate salaries for criminal justice professionalsisvital
toahealthy, responsible, competent criminal justice system.”
Public Advocate Ernie Lewis said. “ At a time when the
reliability of verdictsisquestioned as never before, onemeans
for ensuring that public confidence is restored is through
sdary parity. | invitetheAttorney General and the Prosecutor’s
Advisory Council to seek a way for salary parity between
prosecutors and defenders to become areality.”

DPA KNOWSEDUCATION PAYSAT
MURRAY STATE UNIVERSTY

by Thomas C. Glover

On August 31, 2000 the Department of Public Advocacy
(DPA) formally announced the creation of an internship pro-
gram at Murray State University (MSU). Theintern program
is an important part of the partnership between DPA and
MSU, which includes the only public defender trial officein
the United States housed on a university campus. Public
Advocate Ernie L ewisbecame excited about the possibilities
available to our agency after talking with Senator Bob Jack-
son at the state capitol several months earlier. The two of
them then energized DPA and Murray State to go forward
with the planning and execution of this unique partnership.
Senator Bob Jackson (D. Murray) said of the program, “This
isawonderful experiment and amodel for universitiesacross
the nation. | am proud that it isin Kentucky and even more
proud that it originated at Murray State University. | hope
that we will be ableto expand the Murray model to universi-
ties throughout the Commonwealth.” Murray State Univer-
sity VicePresident Jim Carter wasinstrumental in thelaunch-

ing of this program and he
observed, “This is a unique
and wonderful partnership
for us assisting both our ser-

vice regions as well as pro-

Tom Glover

viding an excellent learning
opportunity for our students. Murray Stateishonored to be
apart of it.”

The intellectual seed arose from the work of a Harvard pro-
fessor Mark Moore, who writes about the creation of public
value in his book Creating Public Value: Strategic Man-
agement in Government (1995). The Public Advocate was
educated at anational L eadership Conferenceby Mark Moore.
Having been educated by him and read hisbook, Ernie Lewis
used it as the basis for the partnership. In hiswork, Moore
understands that the resources of government, particularly

state government, arefinite and creative ways must befound
Continued on page 8
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Continued from page 7

to maximizethegood that government can do without
asking the taxpayer to fund ever larger government.
It wasthis paradigmin mind that the Public Advocate
issued hisinstructionswhich would guidethis project:
“Create value for our clients, while at the same time
enhance the academic standing and competitiveness b
of Murray State University. We can accomplish some-
thing at Murray Statethat can betransported to other
towns which house both a DPA trial office and are-
gional university.” With Ernie Lewis guidance the
internship program quickly becamethe cornerstone of
the entire partnership.

In creating the internship program there were three
constituencies which had to be served. The Univer-

MSU President, Kern Alexander (far rig
Crystal Rich, Stacey Hinson, Brian Hart, Jeff Higgins and Jennifer Ballard

t, introuces (I-r) Shelly Strickland,

sity, DPA, and the students all had to receive tangible ben-
efitsfrom the partnership in order for it to be asuccess. The
benefit to DPA and its clients were very obvious from the
start. The student interns provided free labor that greatly
enhanced the productivity of each officethey served. They
performed many routine tasks that freed DPA employees to
tackle other tasks. Their greatest value though was on the
intellectual front in which several interns made significant
contributionsto trial strategiesin several murder cases. The
interns are the cream of the intellectual crop from the MSU
Criminal Justice Department, hand-picked by Dr. Middie
Southerland, the director of the department and Professor
John Homa, the acting director. The Murray Tria Office was
without support staff for the first seven months of its exist-
enceandtheinternsliterally allowed usto survivethosefirst
months, while providing an ever-increasing level of service
to our clients.

The University received recognition and a valuable recruit-
ing tool in an ever-increasing competitive marketplace.
Murray State has an intern program, which is unique in the
entire United States, and will help its students reach an ever
higher level of achievement. Astime passes DPA and MSU
will find other ways in which they can help each other and
forge new bonds which will make the partnership valuable
for all concerned.

The most important constituency, the student interns, are
receiving accessto thevery criminal justice system that they
have studied in the abstract for the previous three years. It
givesthem the opportunity to explore both law enforcement
and the practice of law as future career choices before com-
mitting to a career choice. They seethe criminal justice sys-
temintherea world asit grinds out justice on adaily basis.
They gaininsight into and an appreciation for theactorswho
make the criminal justice system function. Victims and citi-
zens accused of acrime are no longer astatistic or anumber,
but become real human beings each bearing a story worth
knowing andtelling. Thestudentsleavethe programwithan
appreciation for the complexity and ambiguity of life, which
can only come from real experiences. Finaly, the students
may use their Directing Attorney as a reference when seek-

ing employment and wewrote several |ettersof recommenda-
tions for students going on to law school upon graduation.

To date the value of the program has been demonstrated by
thereturn of four of the sevenfall internsfor asecondintern-
ship in the spring semester. Three new interns have joined
usaswell for the spring semester keeping our numbers con-
stant at seven each semester.

Tobecomeanintern at present one must be asenior criminal
justice magjor with a cumulative GPA of 2.50 out of 4.00, al-
though most interns have a 3.00 or better. The students
submit aresume and go through ajob interview before final
selection. An intern does not have to have a car, but the
experience is enhanced if they have transportation for trips
to court, thejail and the prosecutor’ soffice. Theinternssign
a confidentiality agreement upon entering the program so
they realize the significance of the attorney-client privilege.

Theinternswork 150 hours over the course of the semester
and receive 3 hours of criminal justice credit on a pass-fail
basis. Theinterns attend four classes during the course of
the semester. DPA staff teach these classes on sel ected top-
ics dealing with the practice of crimina law. During these
classes we touch base with each intern to see how their in-
ternship is progressing. Weidentify and address any prob-
lems at these classes. Our interns are also invited to attend
the Western Regional Juvenile Summit. In the future the in-
tern program will be expanded beyond criminal justice to al-
low students in other departments to participate. Stacey
Hinson, an intern who worked with us both semesters, re-
marked, “I have gained real lifeexperiencethat will helpmein
whatever career path | choose. Theinternship isthe perfect
ending to my college career at Murray State University.”

In working with MSU in the creation of this partnership, we
discovered that MSU, as aregional university, is tasked to
provide educational opportunitiesto aregion that is almost
exactly that of DPA’s Western Region. Every Trial Officein
the West is within MSU’ s coverage area. MSU is about to
open acampusin Hopkinsville, which will allow astudent to
get a bachelor’s and master’ s degrees without ever leaving
Hopkinsville. DPA’ swesterntria officesin Murray, Paducah,
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Madisonville and Hopkinsville have hosted MSU interns this year. We hope to include our other western trial officein
Henderson shortly. Wearelooking to createintern opportunitiesover the summer and Christmas breaksfor studentswhen
they return home at any office in DPA, which is convenient to the students.

Inthe end thisremarkabl e program would never have gotten of f the ground without the compl ete support of Governor Paul
Patton, Public Protection and Regul ation Secretary Ron M cCloud, Senator Bob Jackson and M SU President Kern Alexander.
The unique vision of Public Advocate Ernie Lewiswasinstrumental in the creation and success of our partnership. Ernie
observed, “| am excited by the progressmade by Murray State University, President Alexander, Jim Carter, Tom Glover, and
the wonderful Murray students in getting this program launched. It provides a model that we can use throughout
Kentucky to assist studentsto gain real life experiencein the criminal justice while at the same time providing servicesto
indigents and their families and the DPA offices representing them. Thisisgovernment at its best.”

Thechallenge now isto create partnershipswith Kentucky’ sother regional universitiesand providethisopportunity to all
of Kentucky’ s students of higher education. Itisoneway that the Department of Public Advocacy can demonstrate their

belief in Governor Patton’svision for all of Kentucky that “WE KNOW EDUCATION PAYS.”

Dr. AlmaHall Honor ed
for Increasing Defender L eader ship

At the September 2000 Department of Public Advocacy Quar-
terly Leadership Education Program, Public Advocate Ernie
Lewisawarded Dr. AlmaHall, Chair of Georgetown College's
Communication Department, a Public Advocate’ s Award for
her significant contribution to the development of public
defender leadersin Kentucky.

In presenting the Award, Lewissaid, “ One of my most impor-
tant tasksover thepast 5 years has been my development as
aleader, the devel opment of leadersat thetop of our organi-
zation, and the development of public defender leaders
throughout our statewide public defender system. Attorneys
are often named as directors of local offices or to other re-
sponsibilities because they are good litigators. Leadership
and management are not taught in law school. Thus, the
Department has developed a leadership education program
that hasinvolved DPA produced

programs, Governmental Services Center Education, and the
help of top notch outside professionals like Dr. Hall.

Inawarding Dr. Hall, Public Advocate ErnieLewissaid, “ Since
| became Public Advocatein 1996, Dr. AlmaHall hasassisted
me as Public Advocate and the members of my |leadership
team in learning how to lead DPA in today’s increasingly
complex world. Her help has been broad, continuous, and
cutting edge. She has met with us as aleadership team, edu-
cated us on leadership theory and practice, helped us de-
velop as aworking team, assisted usin strategic planning,
identified our individual approachesto leadership, educated
our leaders and future leaders on the importance of other
perspectivesin problemsolving, educated those doing teach-
ing at our new attorney education programs on the skills of
teaching and facilitating learning, presented at our Annual
Conference with other distinguished professionals on the
tension between independence and i nterdependence, hel ped
our support staff become better communicators, advised our
nationally known faculty at our week long intensive litiga-

tion institute on the skills of fa-
cilitating the learning of critical
judgment skills of our litigators,
consulted with my Deputy and
myself on matterscritical to DPA,

and otherwise been a friend to Dr. Alma Hall

usat DPA.”

Most recently, in September 2000 Dr. Hall met with 50 present
and future defender leaders at DPA’s Quarterly Leadership
Education Program. She taught primarily on the subject of
how to usetheart of reframing asaway to better analyze and
more effectively solve problems.

At Public Advocate L ewisrequest, a\Workgroup on Profes-
sionalism and Excellence co-ordinated by Deputy Public
Advocate Ed Monahan was created to address DPA’s cul-
ture. Dr. Hall met with that group of leaders from across our
Department over an extended period of time in an effort to
change the culture of DPA’s defender organization. Dr. Hall
brought her high level of knowledge, applied her immense
creativity, and assisted this group from diverse parts of our
organization to make recommendations to the Department’s
leadership team on advancing a culture of professionalism
and excellence. These recommendations have been imple-
mented by DPA leaders, and they continue to bear fruit in
improving the organization as evidenced by arecent survey
of DPA staff done by Dr. Hall.

Lewissaid, “ | have enjoyed the partnership that Dr. Hall and
Georgetown College have devel oped with the Department of
Public Advocacy. | believe we have both given what we
have to give to the other. | have spoken to her classes on
|eadership each year since 1997. My Deputy, Ed Monahan,
has spoken to an organizational communication class at
Georgetown on application of performance coaching and
evaluation in the workplace. In return, Dr. Hall has placed

Continued on page 10
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Continued from page 9
high caliber interns from Georgetown College with the Department of Public Advocacyand consulted with DPA teaching us

about effective leadership.”

Deputy Public Advocate Ed Monahan, who heads up DPA’ s Education efforts, commented on the value Dr. Hall has added
to DPA, “Theinvestment AlmaHall hasmadein DPA isonethat continuesto afford us many lasting dividends from our new
attorney education programs to our leadership education series of programs. She has endowed us with her transformative
spirit of learning. We are better professionals. Our clients are better served. The people of Kentucky have more value from
DPA.” In honoring her with this special award, Lewis made clear his appreciation for Dr. Hall, “ | want to thank Almaand
Georgetown Collegefor her immense contributionsto the Commonwealth of Kentucky and the Department of Public Advo-
cacy.”

In receiving the Award, Dr. Hall said, “Education, at its best, serves alifelong purpose. Like leadership, education is the
vehiclethrough which people and organi zations change and grow. | thank you for allowing meto grow and changewith you.
| am so proud to be associated with such an outstanding group of |eaders.”

Defender L eadership | ncreased

Ernie Lewis, Public Advocate

MN-KY Sister State Partnership Inaugurated

Fifty-three Defender Leaders from
across Kentucky gathered at Lake
Cumberland State Park in February
2001 tolearn better defender |eader-
ship skills within Kentucky’s and
Minnesota’s full-time statewide

public defender programs.

Chief Minnesota Defender John Stuart, who has been apub-
lic defender since 1978 and who has led his statewide pro-
gramfor 11 years, gave the keynote addressfor DPA’sLead-
ership Practicelnstitute. “ Thereisno substitutefor thedeep
belief in the work we do as public defenders. We are the
spiritual heirs of the lawyers who worked in the civil rights
movement,” John said. “Besides these deep beliefs, public
defender leadership requires skills, and those skills take as
muchwork asdo the devel opment of defender litigation skills.
Public Defender L eadership has skillswe can learn together.”

John Stuart told us about a 12-year effort in Minnesota that
hewasinvolved with to bring about better representation of
juveniles. Through that effort which had significant failures
but which eventually succeeded, John learned that we:

can obtain support for what we believein;

have to listen to others who see things differently than
us;

must adjust our thinking about how long it will take to
succeed, and

need rel ationshipswith otherswho think like usand who
think differently than us.

“A quality public defender program has a deep commitment
to clientsthat is clearly expressed with consistency, “ John
said. “Kentucky’ s public defender programisknown forit's
quality training and it’ s client centeredness.”

Following John’ s remarks, Public Ad-
vocate Ernie Lewis invited the de-
fender leadersto practice their leader-
ship in a principled way. He invoked
Robert Kennedy’s quote in calling
defendersto be charge agents, “ Some

John Stuart

people see things asthey are and ask
why. Others see things as they would be and ask why not?’
“1 believeinleadership, “ Lewisproclaimed. “ Defender |ead-
ership iswhat will provide the needed improvement in repre-
sentation of clients across Kentucky.” Lewis concluded his
remarks by appealing for leadership with integrity, humility
and virtue “We lead for other purposes. It's not about us.
Effective leaders are humble. As Psalm 91 instructs, we are
like grass; though in the morning it shoots up, by evening it
droopsand withers...so make usknow how few are our days,
that our minds may learn wisdom.”

Chief State Public Defenders Lewis and Stuart inaugurated
the Minnesota-K entucky Sister State Defender Leadership
Partnership. In launching this effort, these Chief State De-
fendersvery much want to foster learning and hel p between
the leaders of their state public defender systems. Lewis
said, “Wewant our leadersto have apartner so there’smore
perspective and so there’ sanother personto consult with on
the difficult issues and problems we often face in our man-
agement and |eadership as defenders. I’ m convinced our cli-
entswill benefit from our being better coaches, problem solv-
ers, leaders with the good help of our colleaguesin Minne-
sota.”

Stuart said, “I grew up without sisters so | don’t know ex-
actly what to expect but | certainly dolook forward to along-
term, important relationship with Kentucky, wherewe talk to
each other, and share our experiences. You have a great
program and we are already enjoying being your sister
state.”
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2001 GENERAL ASSEMBLY
CRIMINAL JUSTICE LEGISLATION

by Ernie Lewis, Public Advocate

Thefirst annual session of the General Assembly has come
and gone. Therewere many piecesof criminal justicelegisla-
tion proposed, but few passed. There are several possible
explanations for this. First, this was the first such session,
and members were learning how to get things accomplished
in such a short session. Second, there was no interim, and
thus no criminal justiceissues had been percolating through
the Interim Judiciary Committee. Likewise, the Kentucky
Criminal Justice Council operates on atwo-year time frame,
and is not due to issue another report to the Governor and
the General Assembly until July 1, 2001. Thus, no issues
wereraised by the Criminal Justice Council. However, aswill
be seen, on at least two i ssues, the Kentucky Criminal Justice
Council had significant influence on the passing of two bills
during this session.

HOUSEBILL 1

The most substantive changein criminal law legislation dur-
ing 2001 wasthe passing of House Bill 1. Thishill was spon-
sored by Speaker Jody Richards, and was similar to a hill
which almost passed the 2000 General Assembly. Its provi-
sions are asfollows:

Section 1 creates a new section of KRS 508 that estab-
lishes the crime of terroristic threatening in the first de-
gree. Theprimary element of thisnew officeistheinten-
tional making of false statements that the defendant or
another person “ has placed aweapon of mass destruc-
tion” in a school, a school bus, at a building where a
school event isbeing held, or at agovernment building.

An alternative means for committing 1% degree terroris-
ticthreatening isthe placing of a“ counterfeit weapon of

mass destruction at any location or on any object” at the
school sites above. It isadefenseto thischargeif the
defendant communicatesthethreat of another to school

or law enforcement officials, believing the threat to be
true, and revealing the name of the person making the
threat. Terroristic threatening in the first degree is a
Class C felony.

Section 2 creates terroristic threatening in the second
degree, also contained in KRS 508, and making unlawful
3particular actsat a“school function.” First, itisunlaw-
ful tothreatento” commit any act likely to resultin death
or serious physical injury to any student group, teacher,
volunteer worker, or school employee” where the threat
is“related to their employment...or work or attendance
at school, or aschool function.” A second way to com-
mit terroristic threatening in the second degree is by
making false statements that “he or she has placed a
weapon of mass destruction at any location” other than

those specified in the terroristic threatening in the first
degree section. A third means of committing this of -
fense is the placing of a counterfeit weapon of mass
destruction in any location other than a school. The
same defense applies to terroristic threatening in the
second degreeascreated in Section 1. Terroristicthreat-
ening in the second degreeisaClass D felony.

Section 3 amends KRS 508.080 to change the previous
crime of terroristic threatening to terroristic threatening
in the 3 degree, a Class A misdemeanor.

Section 4 of the act creates a new section of KRS 527
creating the crime of the use of a weapon of mass de-
structioninthefirst degree. The primary element of this
new offenseisthe placing of aweapon of mass destruc-
tion “at any location in the Commonwealth” resultingin
death or seriousphysical injury. ThisisaClassA felony
where serious physical injury results. Where death re-
sults, it isacapital offense.

Section 5 creates the offense of the use of aweapon of
mass destruction in the second degree. This offense
can becommitted intwoways. First, the defendant com-

mits the act by placing a weapon of mass destruction

anywherein the state and as aresult someoneis physi-

cally injured. A secondway to commit thisoffenseisby

placing a weapon of mass destruction in a school, a
school bus, thesite of aschool activity, or agovernment

building, without injury. ThisisaClass B felony.

Section 6 creates the offense of the use of aweapon of
mass destruction in the third degree. This offense is
defined as placing a weapon of mass destruction any-
where in the Commonwealth. This will be applicable
where the weapon is placed in a location unassociated
with a school, and where no one isinjured. Thisisa
Class C felony.

Section 7 amends KRS 500.080, a definitional section of
the Penal Code, in order to classify a*“weapon of mass
destruction” asadeadly weapon. Section 7 also defines
“weapon of mass destruction” as any destructive de-
vice as defined in KRS 237.030, any weapon “designed
or intended to cause death or serious physical injury
through the release, dissemination, or impact of toxic or
poisonous chemicals or their precursors,” any weapon
involving a* disease organism,” or any weapon that is
“designed to release radiation or radioactivity at alevel
dangerous to human life.” KRS 237.030 defines a de-
structive device as “any explosive, incendiary, or poi-

son gas bomb, grenade, mine, rocket, missile, or similar
Continued on page 12
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Continued from page 11
device and includes the unassembled components from
which such a device can be made.”

Section 8 amends the capital punishment statute, KRS
532.025, by amending the aggravating circumstance #3
to read “the offender by his act of murder, armed rob-
bery, or kidnapping knowingly created a great risk of
death to more than one (1) person in a public place by
means of aweapon of massdestruction, weapon, or other
device which would normally be hazardous to the lives
of more than one (1) person.”

SENATEBILL 76

Sen. Gerald Neal sponsored thishill. It createsanew section
of KRS 15A, which would accomplish this following:

Section 1 outlaws racial profiling in Kentucky. Specifi-
cally, the primary section reads that no “law enforce-
ment agency or official shall stop, detain, or search any
person when such actionis solely motivated by consid-
eration of race, color, or ethnicity, and the action would
constitute aviolation of the civil rights of the person.”

Significantly, Section 1 appliesto both traffic stops and
stops of pedestrians.

The Justice Cabinet, in consultation with others, isre-
quired to write and implement amodel policy.

Themodel policy isdisseminated to all |aw enforcement
agencies in Kentucky by the Kentucky Law Enforce-
ment Council.

All law enforcement agencies are “urged” to implement
apolicy at least as stringent as the model policy. This
local policy iscopied to the Kentucky Law Enforcement
Council and the Kentucky Law Enforcement Founda-
tion Program Fund (KLEPF).

If alocal law enforcement agency does not want to have
a policy, then that agency and its officers will not be
receiving KLEPF funds. Further, if the policy aswritten
isnot approved by the Secretary of the Justice Cabinet,
that likewise will lead to the prohibition of receiving
KLEPF funds.

L ocal law enforcement agencies must create an adminis-
trative action which is“in accordance with other penal-
ties enforced by the agency’ s administration for similar
officer misconduct” for their officers who violate the
racia profiling policy.

Thisissue had been discussed inthe Kentucky Criminal
Justice Council, and eventually was the subject of an
Executive Order of the Governor.

HOUSE BILL 281

Rep. Jesse Crenshaw sponsored thishill. Itissimilar to abill
he introduced in the 2000 General Assembly. Thishill origi-

nated in the Kentucky Criminal Justice Council, and wasvig-
orously supported by the Justice Cabinet. The Kentucky
Criminal Justice Council had found that therewasaconstitu-
tional provision prohibiting convicted felonsfrom voting and
serving onjury duty unlessthoserightswererestored by the
Governor. Becauseit wasunlikely that aconstitutional amend-
ment on this topic would pass, the Council supported the
streamlining of the existing procedure for the partial restora-
tion of civil rights. Rep. Crenshaw’s House Bill 281 accom-
plishesthat, reducing along proceduredownto only 4 steps.
The bill doesthis by the following provisions:

The Department of Correctionsis required to write ad-
ministrative regulations “to implement a simplified pro-
cess for the restoration of civil rights to eligible felony
offenders.” The rights being restored by this partial
pardon process are therightsto vote, to serveon ajury,
to obtain a professional or vocational license, and the
right to hold elective office.

The Department of Correctionsisrequiredtotell offend-
ers about the process, and to provide offenders with a
form that they sign upon release requesting their rights
berestored.

The Department of Corrections generatesalist monthly
of those persons “eligible” for this procedure. An“eli-
gible felony offender” is defined as someone who has
reached the maximum expiration date or has received
final discharge from the Parole Board.

The Department of Corrections ensures that restitution
has been paid and that there are no warrants, charges or
indictments pending against the inmate.

The Department of Corrections gives notice to the
Commonwealth’ sAttorney inthe county of commitment
and residence.

The Department of Corrections forwards to the Gover-
nor on amonthly basisinformation on all those eligible
felony offenderswho have signed theform and thusare
requesting a partial pardon.

SENATE BILL 58

Senate Bill 58 is the family court bill sponsored by Senators
Stiversand Stine. Thisbill submits a constitutional amend-
ment to the voters, which would amend Section 112 of the
Kentucky Constitution allowing the Supreme Court to “des-
ignate one or moredivisionsof Circuit Court withinajudicial
circuit asafamily court division. A Circuit Court division so
designated shall retain the general jurisdiction of the Circuit
Court and shall have additional jurisdiction as may be pro-
vided by the General Assembly.” Further, the bill allowsfor
district judgeswho are qualified to be circuit judges who are
assigned by the Chief Justiceto serveasfamily court judges
to become Circuit Judges in January 2003. Thisamendment
will be on the ballot.
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HOUSE BILL 105

House Bill 105 was sponsored by Rep. Feeley and 10 co-
sponsors. Thishill providesfor an unusual enhancement of
KRS514.030 theft when aperson hasdriven away from agas
stationwithout paying for it. Thebill amendsKRS532.356t0
allow the court to suspend adriver’ slicensefor 60 daysfor a
defendant who is being sentenced for “theft of gasoline” for
asecond or subsequent time.

HOUSE BILL 130

House Bill 130 is sponsored by Reps. Wilkey and Thomas.
The bill requires that inmates of county detention centers
who have court in another county “shall be transported by
the sheriff of the county where thetrial or court proceedings
areto be held.”

HOUSE BILL 108

House Bill 108 is sponsored by Reps. Gray, Tapp, Colter,
Stewart, and Turner. It requires law enforcement agencies
participating in a gun buy-back program to check whether
the firearms are stolen, and to return them to their owners.
Further, it requireslaw enforcement to “ arrest the thief or any
person who possessed the firearm knowing it was stolen.”
Finally, it requires the law enforcement agency to determine
inwriting whether agun to bedestroyed wasused inacrime,
andif it wasused in acrimeit must be retained for evidence.
Rifled firearms determined not to be used in a crime must be
subjected to having a fired bullet and fired cartridge case
retained for possible used asweapon. Smooth bore firearms
also will have afired cartridge case retained.

HOUSE BILL 234

Reps. Pullin, Callahan, Denham, Hall, Jenkins, Sims, Vincent,
and Westrom sponsored thishill. It requiresthe Department
of Corrections to “maintain a photographic record of each
inmate committed to its custody” and to update the record
onetime every two years.

HOUSE BILL 324

Rep. Gross Lindsay sponsored this bill. This bill creates
changesto the Court of Justice. Thefollowing changeshave
been made:

- The29" Judicial Circuit now consists of only Adair and
Casey Counties, dropping Cumberland and Monroe.
The 40" Judicial Circuit adds Cumberland and Monroeto
Clinton County, and drops Russell and Wayne Counties.
A new 57" Judicial Circuitisadded, consisting of Russell
and Wayne Counties.

The 41 Judicial Circuit, consisting of Clay, Jackson, and
Leslie Counties, is entitled to a2 circuit judge.

The 51% Judicia Circuit, consisting of Henderson County,
isentitled to a2 circuit judge.

The 5" Judicial District, consisting of Crittenden, Union,
and Webster Counties, isentitled to a2™ district judge.
The 37" Judicial District, consisting of Carter, Elliott, and
Morgan Counties, isentitled to a 2™ district judge.

EFFECTIVE DATE

Attorney General’ s Opinion OAG 01-4 declaresthat the nor-
mal effective date for legislation from the 2001 Regular Ses-
sion of the Kentucky General Assembly isJune 21, 2001.

Members of the Blue Ribbon Group
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Joining a National Trend,
Restor ation of Civil Rights Simplified in Kentucky

Louisville. It passed
the House by a vote
of 80-8 and the Sen-
ate by avote of 34-4.

In January 2000 the sentencing project in Washington, DC
issued areport indicating awave of activity to reform felony
voting lawsfor thefirst timeinacentury. Thestudy outlined
legidlative and legal activity in thirteen states and in Con-
gress over the prior year to address the issue of whether
convicted felonsand ex-felons should have theright to vote.
Kentucky acted in line with thistrend in passing abill inthe
2001 General Assembly whichwasrecommended by theKen-
tucky Criminal Justice Council and which was sponsored by
Representative Jesse Crenshaw of Lexington.

These state and federal efforts were spurred in large part by
a 1998 study by Human Rights Watch and The Sentencing
Project which found that 13 % of African American malesand
nearly 14 million Americansaredisenfranchised duetofelony
convictions. Thereport, Regaining the Vote: An Assessment
of Activity Relating to Felon Disenfranchisement Laws
(2000), sets out these state and federal activities from con-
sideration of new lawsto litigation.

Marc Mauer, Assistant Director of The Sentencing Project,
stated that “The expansion of the criminal justice system
over the past 25 years has created an ever-larger pool of
ineligiblevoters. Current effortsto restoretheright to voteto
offenders who have ‘ paid their debt’ to society may help to
bring the U.S. morein line with other democratic nations.”

The report also documents the often erratic nature of the
restoration processin several states. In Alabama, ex-offenders
who apply for apardon arerequired to provide DNA samples.
InVirginia, ex-felons (both violent- and non-violent offenses)
arerequired to wait five years before applying for a pardon,
but persons convicted of a drug offense must wait seven
years.

The 1998 report on disenfranchisement had found that nearly

three-quarters (73 %) of thetotal disenfranchised population

of 3.9 million were not in prison. Of these, 1.4 million were

ex-offenderswho had compl eted their sentences, one million

were offenders sentenced to probation, and nearly half a
million were on parole.

Regaining the Voteisavailablefrom The Sentencing Project,
1516 P St. NW, Washington, D.C. 20005, (202) 628-0871, and
is on-line at http://www.sentencingproject.org/pubs/
regainvote.pdf from The Sentencing Project which is at
WWW.sentencingproject.org.

The 2001 Kentucky General Assembly passed House Bill 281
simplifying the process for convicted felony offenders to
seek restoration of their civil rights. The Bill was sponsored
by Representative Jesse Crenshaw of L exington and cospon-
sored by Paul Bather of Louisville, Sheldon Baugh of
Russellville, Perry Clark of Louisville, Barbara Colter of
Manchester, Joni Jenkins of Shively and Reginald M eeks of

Representative
Crenshaw explained the Bill before the Senate Judiciary Com-
mittee as follows:

“HB 281 requires the Department of Corrections to promul-
gate administrative regulations to simplify the process for
restoration of civil rights for eligible felony offenders who
have served out their sentence or been discharged by the
Parole Board.

The Department of Corrections will use existing criteria to
generateamonthly list of eligiblefelony offendersfor review
and consideration by the Governor for apartial pardon. Un-
der theexisting criteria, the offender must not have any pend-
ing warrants, charges or indictments and have paid full resti-
tution as order by the court or the Parole Board.

The Governor reviewsall of the background information and
makes adetermination on acase-by-casebasis. A partial par-
don restores the individual’s right to vote, serve on ajury,
obtain various professional and vocational licenses, and hold
elective office.

HB 281 originates from a recommendation of the Kentucky
Criminal Justice Council. In the Fall of 1999, the Council’s
Corrections Committee studied issues related to restoration
of civil rightsfor convicted felonsand identified anumber of
concerns including the low number of ex-offenders seeking
restoration and the possibility that the processitself may be
deterring offenders from applying.

While a number of ex-offenders do apply for restoration of
their civil rights, this number has continued to decline over
recent years. During calendar year 2000, there were atotal of
3801 felony offenderswho served out their sentence or were
discharged by the Parole Board. Since this number does not
include felony offenders who completed probation; offend-
erswith afederal felony conviction; or personswith afelony
conviction in another state who reside in Kentucky, the ac-
tual number of eligible offenders actually exceeds the 3801.

Of those who were eligible, atotal of 887 or 23% applied for
restoration and 578 or 15% had their civil rights restored.

Under current policy, the Department of Correctionsfollows
an 11-step process in which the offender must first request
an application; complete the two-page form; have the form
signed by hisor her parole officer or pay to haveit notarized,
and mail it back to the Department along with a fee. The
Department of Corrections then conducts an investigation
and compiles the necessary information.

It is estimated b the Department of Corrections that 20-25%
of these applications are rejected each year for technical rea-
sons, i.e. the application was not compl eted properly; it was
not notarized or signed by a probation/parole officer; the
offender did not sign the application; or the fee was not
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included. HB 281 makes the process
simpler for theoffender and for the De-
partment of Corrections by eliminat-
ing the application process and fee.

In actuality, a number of factors may
be contributing to the underutilization
of the restoration process by offend-
ers. Thesefactors may include lack of
information onthe part of the offender;
being intimidated by the requirements
of the application process since the

Rep. JCr'enshaw

average offender reads at the 8" grade
level; the perception that restoration is unlikely; or the
offender’s lack of prior experience in exercising the right to
vote. The fact is that the pool of eligible felony offenders
who do not apply continues to grow each year.

At the present, 33 states provide for the restoration of civil
rights at the end of incarceration or final discharge.

With significant increases in the number of individuals who
have beenincarcerated over the past 10 years, itisinevitable
that a growing number of these felony offenders will be re-
leased back into the community each year.

Sincetheseindividualshavepaid their debt to society, itisin
the best interest of the Commonwealth to assist themin be-
coming law abiding and productive members of the commu-
nity.

Excluding people from the privileges of citizenship is not
particularly helpful if you' retrying to rehabilitate them. Soci-
ety works better when we include as many people as pos-
siblein our community asfull contributing citizens.

Having the ex-offender invest in his or her community and
participate in our democracy increases the likelihood of his
or her successful reintegration into society.

HB 281 was amended in the House Judiciary Committee to
expand the notice provided to Commonwealth’s Attorneys
to include the offender’ s county of commitment and county
of residence. Thiswill provide the prosecutor with informa-
tion and an opportunity to forward any objectionsregarding
an offender’s request for restoration of civil rights to the
Office of the Governor. The Commonwealth’ sAttorneysAs-
sociation requested this amendment and with this amend-
ment added, the Commonwealth’ s Attorneys A ssoci ation has
raised no opposition to this bill.

HB 281 was amended on the House floor to require that the
Department of Corrections to inform eligible felony offend-
ers about the restoration process and provide a standard
form for the offender to sign upon releaseto formally request
that his or her civil rights be restored.”

Representative Crenshaw concluded, “ Eligiblefelony offend-
erswho are not under the supervision of the Department of
Corrections at the time of their release, will need to contact
the Department directly to request that their case be consid-
ered for restoration.”

The Bill was signed by Governor Paul
Patten on March 19, 2001 and reads as
follows.

SECTION 1. A NEW SECTION OF KRS
CHAPTER 196 ISCREATED TO READ
ASFOLLOWS:

(1) The Department of Corrections
shall promulgate administrative
regulations in accordance with
KRS Chanter 13A to implement a

Kim Allen

simplified Process for the restora-

tionof civil rightsto eligiblefelony

offenders. As Part of thissimplified process, the Depart-
ment of Corrections shall:

(a) Inform eligible offenders about the Process for res-
toration of civil rightsand provide a standard form
which individuals may sign upon their release to
formally request that the Department of Corrections
initiate the process;

(b) Generatealist ona monthly basisof eligible offend-
ers who have been released by the Department of
Correctionsor discharged by the Parole Board and
who have requested that their civil rights be re-
stored;

(c) Conduct an investigation and compile the neces-
sary information to ensure that all restitution has
been paid and that there are no outstanding war -
rants, charges, or indictments;

(d) Provide notice to the Commonwealth’s attorney in
the county of commitment and to the
Commonwealth’s attorney in the offender’s county
of residence, setting out inthe notification the crimi-
nal case number and chancesfor which the offender
was convicted; and

(e) Forward information on a monthly basis of eligible
felony offenders who have requested restoration of
rights to the Office of the Governor for consider-
ation of a partial pardon.

(2) Asusedinthissection,“ eligiblefelony offender” means

a person convicted of one (1) or more felonies who:

(a) Has reached the maximum expiration of his or her
sentence or has received final discharge from the
Parole Board,;

(b) Does not have any pending warrants, charges, or
indictments; and

(c) Had raid full restitution as ordered by the court or
the Parole Board.

(3) Asusedinthissection, “civil rights” meansthe ability
to vote, serve on a jury, obtain a professional or voca-
tional license, and hold an elective office. It does not
include theright to bear arms.

Any eligible offender not provided for under subsec-
tion (2) of this section may submit an application di-
rectly to the Department of Correction to initiate the
process outlined in subsection (1) of this section.

4

Kentucky Department of Public Advocacy L egislative Update (August 2001)

Page 15



The Blue Ribbon Group

“Improving Indigent Defense for the 21°' Century”

sponsored by the public advocacy commission and kentucky department of public advocacy

- Justice Secretary, Robert F Stephens - Representative Harry Moberly

Former House Judiciary Chair, - Representative Jeff Hoover
Michael Bowling - Former Representative Jim L ovell

. Public Protection and Regulation Secre- = KBA Past-President Dick Clay

tary Ronald McCloud KBA Past-President Don Stepner
. Chief Justice Joseph Lambert - Former Public Protection and Reg. Cabinet
. Senate President David Williams Sec'ty Laura Douglas

. Former Congressman Scotty Baesler Jeff. Co. District Judge Denise Clayton
. Senator, Larry Saunders - Commonwealth’s Attorney Phil Patton

. Representative K athy Stein - Criminal Justice Council Ex. Dir. Kim Allen

- U.K. Professor Robert Lawson
- Lawyer and Businessman Richard

Dawahare

- Former Public Advocacy Commission

Member Robert Carran

Commission Member and Appa achian
Research and Defense Fund Director
John Rosenberg

- Public Advocacy Commission Chair

Robert Ewald

L egislative Update
Department of Public Advocacy
100 Fair Oaks L ane, Suite 302
Frankfort, KY 40601

Printed with State Funds. KRS 57.375

PRESORTED STANDARD
U.S. POSTAGE PAID
FRANKFORT, KY 40601
PERMIT #664

Kentucky Department of Public Advocacy L egislative Update (August 2001)




